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Passed by Shri Akhilesh Kumar Commissioner (Appeals)
T Arising out of Order-in-Original No. 01/AR-V/Supd./Dresser-Rand/19-20 Dated

05/07/2019 Issued by Superintendent Commissioner , Central GST , Div-l ,
Ahmedabad North. :
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Name & Address of The Appellants

M/s Dresser-Rand India Private Limited
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

mw,wwwwmﬁumﬁmz—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

ﬁ?ﬁﬂa@ﬁwngwaﬁmaeiﬁaﬁﬂhaﬁaaﬁﬁﬁ%waﬁvﬂﬂﬁ:—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

WW%WW,WWQﬁWWWWﬁqu
ZiRuce HASTs, AUl 7R, JTEAGIEIG—380016 ‘

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) e ~rareRer B R afdfE, 1994 @ R 86 (1) @ efcia ordfiel Wardy
[REEICCIN 1994?%%?1149(1)%%%&%%@.&—5ﬁwmﬁa%w
Wﬁqﬁw%wumm$ﬁﬁmaﬁﬂéﬁrwa% wferdt
ﬁvﬁaﬁm%ﬁ(ﬁﬁﬁwqmﬁmgﬁﬁﬂﬂ)aﬁ?waﬁmwmﬁm@wwmﬁw
ﬁmﬁﬁmﬁnﬁ,maﬁwﬁaﬂvmwvﬂmm5mmmm%aﬁm
1ooo/fqﬁvﬁm‘rﬁaﬁﬁlGﬁﬁmaﬁw,maﬁwmmwww5mm
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
QO{I- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
(§s‘;/§5000/— where the amount of service tax & interest demanded & penalty levied is is
S5,/
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(&) TRG @ are Sl g wr yew A fFrifa @ w o wa & Rt ¥ s ges dw e woswrEd
yob & Rde & Arel # Ol IRG @ are ol g ar wew W Faffad &)

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

@ ol gew w1 A By RAr uRd & e (uie e @) Frafa B e gl

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '

3T%meﬁﬁmw$w¢mm@qﬁ$ﬁs’ama‘ﬁﬂé%sﬁi’t’ﬁaﬂémm’rﬁum@
form & qarfae  onged, rfie @ g Wi A1 W W A @ # fac sifafrae (f2) 1998 &R 109 &I
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(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

() P S e (ordie) FrmEe, 2001 @ faw o @ aifa ffife s den gu-s # T gl A
g Ay @ ufa ey e R W & R B i) qei-endy ud onfid s @ &gl ufoal & wer
SR aImEH BT ST IRY | S W @i 5. 31 gered @ offa uRT 35-3  H FulRa @1 & ograrT
@ Wga B Wi AaR—6 T @ gl ofl g ARy | :

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.

(2) RS aried & @i e e XPH U o WU A1 Sd @A 8l Al WU 200/~ WG I @l S
3R Wiel Wel™ \HH UF g ¥ wEl €l 1000/~ @ W A 3

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One-Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

@ﬂrw,mwmwwﬁmaﬁﬁﬁwmmﬁwzﬁqﬁmﬁa:—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) P FTEH YD ARFITH, 1944 B URT 3541 /363 & afefd—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

() SefeiRed aReT 2 (1) @ § geTy AR @ o @) arfie, orfie & wWHe # Wi Yo, FHIA
SeqTe Yo Ud daraR idielia = (Riee) ol ufte e difder, aremTarg § 2" ATe,
SEATCl $aeT | JraRar IRUTARR, 3G AGETE —380004

(@)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in pard-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of, the place where the bench of

the Tribunal is situated.

IR 39 MY # FF A SREl BT WHAY Bl & A GRS A AN D I Wi BT A SuGa
1 ¥ frar S =Ry 3w aen & B gy Nt 6 o ud) o @ @en @ forg genRefd  ardiclly
ARTRHRYT BT b Ardiel AT Bl WHR BT S MASA a1 ST € |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

SqraTerd Yo SfRfam 1970 wur WeldE @ aryfu—1 @ sifa MuiRa 6y R v smdes a1
et arey aeRefy Pofas mifteer @ e § W g @ U Uil WY .6.50 TR @1 STierd Yo
fewe s g =ilRy |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

3 iR AR wet @ FRIE B arel FraEl @ ofR ot ear ansfia fhar s © S W e,
il gedTe Yo yd Warey anflely =rrferver (@) from, 1982 7 RAlkd § |

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

AT go, DRI SeureT Yeb Ud iR ooy mrnRiewy (RRe), @ ufd edlar @ Al #
Fcred AT (Demand) Ud 8 (Penalty) BT 10% Td STHT &HTAT Jfoard & | grenfes, fOsas gd S 10
EEERIY t I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

AT FeuTe Yoeh 3R Qar & & 3d9d, A 81T "Shced i FART(Duty Demanded) -
(i) (Section) W3 11D ¥ dga feruifyd Umy;
(i) o ared derde sise & i
(i)  Yerde Hize RyAr & e 6 & agd ST U

= /g & ST sl ardier 3 wger qd sre i qgere A, rdver wiRaet e ¥ e qd et e Rear g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D; -
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

mwmar*qﬁmwﬁﬁmvkﬂwaaﬁaﬁmeﬁmmﬁmﬁag’rmﬁwﬁmmaﬁ%
10°/nww3ﬁiaﬁmmﬁaﬁaa’raﬁma‘:10%af1?rmq'\ra‘%’tmaﬁ%‘|

In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

*
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ORDER-IN-APAPEAL

This appeal has been filed by M/s Dresser-Rand India Private Ltd, Plot
No.187, Phase-1, GIDC Estate, Naroda, Ahmedabad [hereinafter referred to as
“appellant”] against Order-in-Original No.01/AR-V/Supd./Dress-Rand/19-20 dated
05.07.2019 [hereinafter referred to as “impugned order”] passed by the
Superintendent, CGST & CE, Range V, Division-1, Ahmedabad North [hereinafter

referred to as “adjudicating authority’].

2. Facts of the case, in brief, are that the officers of CERA, Ahmedabad had
conducted audit of appellant for period from 2012-13 to 2016-17. During test check
of ST 3 Returns and Service Tax payment records of the appellant, it was noticed
that they had paid Service Tax [i] @12.36% in respect of Goods Transport Agency
(GTA) during June 2015 to September 2015; [ii] @12.36% in respect of Manpower
Recruitment Agency (MPRA) during June 2015; [iii] and @14% during November
2015, in respect of Business Support Service (BSS). As the rate of Service Tax was
increased from 12.36% (with Cess) to 14% (without Cess) with effect from 1%
June 2015 and on introduction of Swachha Bharat Cess at the rate of 0.05% with
effect from15.11.2015, the appellant was liable to pay Service Tax @14% from
June 2015 to 14.11.2015 and from 15.11.2015 onwards @14.5%. Based on the
Audit Report of CERA, a show cause notice dated 06.04.2018 was issued to the
appellant for recovery of short payment of Service Tax amounting to Rs.8,85,352/-
under Section 73(1) of the Finance Act, 1944 (FA) with interest under Section 75 of
the FA and imposition of penalty under Section 76 of the FA. The appellant has paid
an amount of Rs.2,51,001/-[Service Tax with interest] towards the short payment

of GTA and MPRA vide challan dated 27.04.2018.

2.1 The adjudicating authority has confirmed the demand of Rs.8,85,352/- with
interest and imposed penalty under Section 76 of the FA. He also appropriated the

amount already paid by the appellant towards services under GTA and MPRA.

35 Being aggrieved with the impugned order, the appellant has filed the instant

. appeal on the grounds that:

« The dispute is pertaining to Service Tax payable in respect of BSS on Reverse
Charge Mechanism; that being a Associated Enterprise, as per Rule 7 of Point
of Taxation Rules, 2011 [t;or short-PTR], the point of taxation should be the
date of debit in the books of account of the recipient of service or date of
making payment whichever is earlier.

e They had received the invoices in question for BSS in August 2015 and
accounted in the books of account; that since the payment was made on
23.11.2015, they paid interest of Rs.6,91,981/- on delayed payment.

Therefore, the demand with interest is not correct. Even if the demand is

,-u—f-"?;'\%tainable, the amount paid by them as interest is more than the demand.
u”_w q')_r‘).
, P ‘
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e Since the appellant made full payment of Service Tax along with interest
towards GTA and MPRA within thirty days from the date of issue of Show
Cause Notice, they are not liable to pay interest under Section 76 of the FA.

4, Personal Hearing in the matter was held on 08.01.2020. Shri Karthik Kumar
Gandhi, Authorized Representative of the appellant appeared and reiterated the
submission made in the Appeal Memorandum and their written submission dated

14.11,2019.

5. I have carefully gone through the facts of the case and submission made by
the appellant in the Appeal Memorandum as well at the time of Personal Hearing.
The limited issue involved and to be decided in the instant appeal is relating to

short payment Service Tax amounting to:

[i] Rs.2,31,091/-towards GTA (Goods Transport Agency)Service for the
period of June 2015 to September 2015;

fil]s Rs:lS, 210/ towards MPRA (Man Power Recruitment Agency) Service
for the period of June 2015; and

[iii] Rs.6,34,351/- towards BSS (Business Support Service) for the period

of November 2015.
6. I find that in respect of [i] and [ii] above, the appellant has- not
disputed/contested the liability of Service Tax for the disputed periods. I also find
that by accepting the liability, they paid the disputed amount with applicable
interest within thirty days on receipt of Show Cause Notice which was appropriated
by the adjudicating authority. Therefore, I uphold the order passed by the

adjudicating authority by confirming the demand with interest in this context.

6.1 However, I find that the appellant has disputed the penalty imposed under
Section 76 of the FA only, in respect of short payment of Service Tax towards
services under GTA and MPRA. The periods involved in these cases are from June
2015 onwards. The Service Tax liability under the services of GTA and MPRA came
into existence from 10.09.2004 and 07.07.1997 respectively. I find that with effect
from 14.05.2015, as per proviso to Section 76 of the FA, where Service Tax and
interest is paid within a period of thirty days of the date of service of notice under
Section 73 (1) of the FA, no penalty shall be payable and proceedings in respect of
such Service Tax and interest shall be deemed to be concluded. In respect of short
payment mentioned at [i] and [ii] above, the adjudicating authority himself
admitted that the appellant has paid the short payment of Service Tax with interest
within one month of issuance of Show Cause Notice. Therefore, the penalty
imposed is not correct and unwarranted which is required to be set aside.

Accordingly, I set aside the penalty imposed under Section 76 of the FA in respect

of these two services.

s As regards short payment of Rs:6,34,351/- mentioned at [iii] above, it is
observed that the appellant had provided services under BSS, vide invoice dated
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18.08.2015, for which the due date for the payment of Service Tax amounting to
Rs.1,77,61,823/- was onh 05.09.2015. However, the appellant has discharged the
Service Tax on 23.11.2015 alongwith interest. It is the contention of the
adjudicating authority that due to introduction of Swatchh Bharat Cess @0.50%
with effect from 15.11.2015, the appellant was liable to pay Service Tax @14.5%
instead of 14% on the service viz BSS availed vide invoice dated 18.08.2015, as
they paid the due Service Tax only on 23.11.2015. On other hand, the appellant
has contended that being an Associated Enterprise, as per Rule 7 of PTR, the point
of taxation should be the date of debit in the books of account of the recipient of
service or date of making payment whichever is earlier; that in their case, they had
debited the liability in their books of account immediately on receipt of the invoice

in question, therefore, the Service Tax paid @14% is correct.
8. Relevant portion of Rule 7 of PTR reads as under:

7 Determination of point of taxation in case of specified services or persons.-
Notwithstanding anything contained in rules 3, 4 or 8, the point of taxation in
respect of the persons required to pay tax as recipients of service under the
rules made in this regard in respect of services notified under sub-section (2) of
section 68 of the Act, shall be the date on which payment is made:

Provided that where the payment is not made within a period of three months
of the date of invoice, the point of taxation shall be the date immediately

following the said period of three months:

Provided further that in case of "associated enterprises"”, where the person
providing the service is located outside India, the point of taxation shall be the
date of debit in the books of account of the person receiving the service or date
of making the payment whichever is earlier. "

9. According to Rule 7 of PTR, the point of taxation in respect of the persons
required to pay tax as recipients of service shall be the date on which payment is
made. However, as per proviso to the said Rule, in case of Associated Enterprises,
the taxation shall be the date of debit in the books of accounts of the person
receiving the service or date of the payment whichever is earlier. In the instant
case, the appellant has stated that being an Associated Enterprises, they debited
the taxation in their books of account at the time of invoice issued i.e 18.08.2015. I
find that the adjudicating authority has not disputed the fact that the appellant is
an Associated Enterprises. In the circumstances, in appellant’s case, the Point of
Taxation is the date of debit in the books of account. According to Rule 7 of PTR,
Point of Taxation in respect of the person required to pay tax as recipients of

service shall be the date on which payment is made. The proviso to the said Rule

stipulates that [i] if the payment is not made within three months of the date of

invoice, the point of taxation shall be the date immediately following the said period

of three months; and [ii] in case of Associated Enterprises, where the person

providing the service located outside India, the Point of Taxation shall be the date

of débit in the books account or date of making the payment whichever is earlier.

However, without considering the legal provisions in totality as well as facts on

records, the adjudicating authority has considered the Point of Taxation as the date

of payment of Service Tax , which is legally not sustainabale. It is also observed

e \‘
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that the appellant had also submitted a Chartered Accountant’s certificate dated
11.11.2019 in support of their contention that the transaction in question was with

their Associated Enterprises.

0.1. In view of above discussion, in agreeing with the contention of the appellant,
I am of the opinion that the payment made with interest is correct and acceptable.
Therefore, I do not find any merit in the order of the adjudicating authority in
respect of recovery of short payment amounting to Rs. 6,34,351/- along with

interest and penalty imposed thereof . Accordingly, I set aside the same.

10. The appeal stands disposed of accordingly. \

/EEM r\):x\-’;. "

(AkhileSh Kumér)
Commissisoner (Appeals)

ATTESTED

T e e

Superintendent
CGST (Appeals) Ahmedabad

By R.P.A.D/Speed Post.

To,

M/s Dresser-Rand India Private Ltd,

Plot No.187, Phase-1, GIDC Estate, Naroda,
Ahmedabad

Copy to:

1) The Principal Chief Commissioner, CGST, Ahmedabad Zone.
2) The Commissioner, CGST, Ahmedabad North.

3) The Dy./Asst. Commissioner, CGST, Div-I, Ahmedabad North
4) The Supdt, AR-V, Div-1, Ahmedabad North

5) The Asst. Commissioner (System), CGST, Ahmedabad North.

B Guard File.
7) P. A. File.






